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Recently I had the opportunity to
chair an ad hoc committee. The
sixteen members of the
committee were intent on

offering recommendations to the director
of the Ohio Department of Administrative
Services on how to improve the regulatory
climate in Ohio. It was a diverse gathering
– there were lawyers and policy directors,
in-house counsel and assistant attorneys
general, representatives of the courts and
the private bar. We could expect to work
together for four months, trading ideas and
discussing alternatives, with our dialog
conducted mostly through email,
punctuated by four monthly meetings.

All told, we only spent about six hours
together, but over the four months we
engaged in a very spirited discussion –
almost all of which was recorded by email.
The process was noteworthy, I think,
because so much of the give and take
occurred online, preserved by highly
animated written exchanges among
committee members. Instead of relying on
minutes from overly-long committee
meetings, our efforts were archived by our
own writing, shared among those members
of the group who were interested in
particular sub-issues relating to the task at
hand.

This experience led me to reevaluate the
role of email in professional practice. Not
that this is a new phenomenon – indeed,
I’ve been using email to maintain close
contact with the students I teach at Capital
University Law School. Over the course of
a semester, I’ll typically read and send well
over 3,000 messages to my students. As a
result, I have for some time highly valued
this mode of communication, both for its
speed and ubiquity, and for its service as a
written record of student-to-professor
communication.

What I found illuminating about the
DAS committee experience was how email
has evolved into a real-time archiving tool.
The collection of messages among
committee members now serves as a highly
descriptive articulation of a multitude of
ideas, opinions, suggestions and
observations, recorded contemporaneous

to the event being discussed, not by a
scribe but by the actors themselves. The
group discussion was, as a result, more
inclusive – all could weigh in on those
topics of interest to them – and more
accurate, because the comments were
expressions presented not through a
harried secretary of the committee
meetings, but by the authors, in their own
writ. 

Having sung the praises of this mode of
record-keeping and discourse, I hasten to
add a note or two of caution. Email
communication is both a blessing and a
curse, for it has the potential to both
enhance and destroy the professional
reputation of its users, with blinding speed.

There are, I think, a core set of rules at
play whenever we enter the slipstream of
email communication. First and most
compelling is the rule of downstream
permanence and mutation. Oxymoronic
though this may be, the downstream
tendencies of email messages to both linger
forever and mutate over time have to be
taken into account by anyone tempted to
use Outlook or Eudora as part of daily
living. Once we let loose a message, it
enters a world over which we have very
little control. As it heads downstream, our
message can be parked at an untold
number of email directories, captured
intact – with spelling errors, unintended
slights, unrealized sarcasm – for all time.
Downstream permanence can be the
downfall of the Oliver Norths of the world
(not to mention highly public officials). So
Rule One, part A, is: Understand that what
you write in an email message is forever,
for all the world to see.

The flip side of Rule One, tied to the
downstream metaphor, is that once your
original message enters the stream of e-
commerce, others can capture it, add to it,
cut it up for sound bites, and then send it
on its way, flush with its new meaning but
still bearing your imprimatur. Rule One,
part B, therefore, is: Prefer permanence
over mutability. We have a choice
whenever we use email: we can put our
thoughts in the message box, or we can
prepare a document (using Word or

WordPerfect, for example), turn that
document into a PDF (through our ever-
present friend, Adobe), and attach the PDF
to our message, making only a brief
reference to the contents of the attachment
in the message part of our email. The latter
approach even permits us to sign the
correspondence, as proof that we actually
read what we sent out.

Rule Two takes into account the relaxed
character of email: Write only what you
think your mother would understand and
approve of. No jokes; no sarcasm; no
mean-spirited belittling of your peers, your
adversaries, your soon-to-be former clients.
Be very wary of expressing emotion – let
that crush of yours be expressed by some
other form of communication, because it
will do you (and your intended) no good as
it heads downstream. Relaxed though it
may be, email produces killer transcripts,
in a world where everything you write can
and will be used against you, in a court of
law and in the court of public perception.

Rule Three draws upon traditional
notions of legal writing: Write as if your
reputation in the legal community depends
on it. Because it does. Ours is a very
verbal, literate profession, and we’re all
trained to read the fine print. If you have a
signature block in email that claims your
every word is “Confidential,” yet you’re
sending the message to a list-serve with a
thousand recipients, you’re simultaneously
deluding yourself and diluting the meaning
of “confidential.” Boilerplate disclaimers
are a tedious fact of life, but they should
not replace common sense or the rule of
law. If you send by email a communication
that clearly is not covered by the attorney-
client privilege, don’t claim otherwise. 

Three rules, a thousand possible
permutations, all suggesting that this mode
of communication is like any other tool
available to us. The difference is this one
moves with lightning speed and once let
loose can never be reeled back in. Use it in
good health, but think twice, and then
think again, before you push “Send.” 
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A Cautionary Tale —

with Three Rules
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If technology is supposed to
revolutionize the world of litigation,
then why are we still pushing around
so much paper?

The prolific nature of computers has
considerably impacted the practice of law
over the last several years. On a practical
level, this means that no one uses a
typewriter anymore. On a vocational level,
this requires an understanding of how
clients and society interact through the
digital medium, and then how those
interactions affect our modern body of
common law.

This principle is visibly evident in the
world of civil litigation where the Federal
Rules of Civil Procedure were recently
amended to accommodate the ubiquity of
electronically stored information. Now the
Ohio Rules of Civil Procedure are
following suit.

The world has obviously changed, and
“the machines” have become an integral
part of society. Hardly anyone handwrites
a note when an email will do. BlackBerrys
are everywhere. iPods hold thousands of
digitized CDs. And mobile phones are used
to send text messages instead of making
actual phone calls. The amount of digital
information we consume and store every
day is incredible and there is no sign of it
slowing down. People would rather hoard
digital bits than throw them away, and that
means more relevant info that’s
discoverable and obtainable. 

Technology can be overwhelming and
often unapproachable for many legal
professionals. None of us went to law
school to learn how to extract email off a
server, or question a witness about the logs
kept by their instant messaging
application. But that’s exactly the spot

many litigators find themselves in today.
We’re all struggling to graft old habits into
a new world, and trying to make sense out
of the technical confusion we face every
day.

Probably the biggest catalyst for
electronic discovery is email. Recent
studies estimate there are over 170 billion
email messages sent every day. That’s
about 2 million every second. Of course, a
huge percentage of those messages are
spam or unwanted solicitations. But
regardless of how much you use email in
your law practice, it’s undeniable that the
rest of the world has embraced this
medium as a de facto mode of
communication.

So what does this mean for the legal
world? Well, specifically in litigation, it
means that email has become a chief
source of relevant information. Whereas in
the past you may have been able to deduce
the terms of a contract by looking at a
solitary signed agreement, you’re now
more likely to see an entire history of the
contractual discussion exposed in
numerous email messages. It’s as if the
entire dialogue has been recorded for your
review—and, of course, for the opposing
party as well.

Another factor involved with emails
today is that people will say the darndest
things. People have a cavalier attitude
when writing emails, perhaps because they
believe their words are anonymous while
they’re hidden behind a computer screen.
In fact, the opposite is true – email and
other electronically stored information
hardly ever goes away. Digital information
is not deleted when someone hits the delete
button. Email survives the delete button
because it can continue to exist on backups

or in the recipient’s Inbox. And since email
is considered a “written word,” it holds a
lot of weight when it comes to denoting
intention and purpose.

So how does this affect the practice of
law today? Well, in civil litigation
specifically, it means that email is one of
the first places parties look for
discoverable information. For your own
clients, this means you must be familiar
enough with their IT systems so that you
can properly inform them about preserving
email. For example, you might need to
counsel your client to suspend a backup
tape rotation, or stop an automatic purge
on the employees’ Inboxes.

For the opposing party, you need to
know the precise questions to raise so you
are requesting the documents you and your
client are entitled too. For example, it’s
helpful to know if the opposing parties
operate their own e-mail server or if they
download messages from their Internet
service provider. The answers to these
questions can have a significant impact on
how you draft your document request.

Some legal professionals are
understandably nervous about this new,
uncharted digital territory, but the
adventure is inevitable. Navigating through
an e-discovery project still uses the map of
reasonableness, so a party is not required
to produce more or less information just
because it’s in an electronic format. But the
rules have undoubtedly been amended to
accommodate the quirky and dynamic
nature of digital data.

Those attorneys who have embraced the
call of the digital wild are observing that
the “old school” adversarial approaches to
discovery are giving way to a more
cooperative attitude on obtaining and
reviewing digital information. Change is
not easily digested in the legal profession,
but the world will force us to adapt, one
email at a time.
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BUT CAN YOU FOLD AN EMAIL
and Make An Airplane?
Digital information is not deleted when someone hits the delete
button. Email survives the delete button because it can continue to
exist on backups or in the recipient’s Inbox. And since email is
considered a “written word,” it holds a lot of weight when it
comes to denoting intention and purpose.
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